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AT JORDER

PER MAHAVIR SINGH, VICE PRESIDENT:

This appeal by the assessee is arising out of the order of the
Commissioner of Income Tax (Appeals)-20, Chennai in ITA
No.163/CIT(A)/2023-24 dated 17.10.2023. The return of income
was processed and intimation u/s.143(1) of the Income Tax Act,
1961 (hereinafter the ‘Act’) was issued by the Asst. Director of
Income Tax, Central Processing Center (CPC), Bengaluru for the

assessment year 2019-20 vide order dated 17.03.2021.
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2. The only issue in this appeal of assessee is as regards to the
order of CIT(A) confirming the disallowance on foreign tax credit of
Rs.1,97,939/- claimed by the assessee for the reason that Form
No.67 was filed only on 29.11.2019 with a delay of 29 days from
the extended due date of filing of original return of income being

31.10.20109.

3. At the outset, the Id.counsel for the assessee submitted that
this issue now stands covered in favour of assessee by the decision
of Hon’ble Madras High Court in the case of Duraiswamy
Kumaraswamy vs. PCIT & others in W.P.N0.5834 of 2022 and W.M.P
No0s.5925 & 5927 of 2022, dated 06.10.2023, wherein the Hon’ble
Madras High Court has held that submitting Form No.67 is directory
and not mandatory and even if it is submitted before the
assessment, the claim has to be allowed and the Hon’ble High Court
relying on the decision of Hon’ble Supreme Court in the case of CIT
vs. G.M. Knitting Industries (P) Ltd., in Civil Appeal No0s.10782 of

2013 and 4048 of 2014, dated 24.06.2015 held as under:-

“I11.The law laid down by the Hon’ble Apex Court in Commissioner of
Income-Tax, Maharashtra v. G.M.Knitting Industries (P) Limited in Civil
Appeal Nos.10782 of 2013 and 4048 of 2014 dated 24.06.2015, which was
referred above, would be squarely applicable to the present case. In the

present case, the returns were filed without FTC, however the same was
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filed before passing of the final assessment order. The filing of FTC in
terms of the Rule 128 is only directory in nature. The rule is only for the
implementation of the provisions of the Act and it will always be directory
in nature. This is what the Hon ble Supreme Court had held in the above
cases when the returns were filed without furnishing Form 34A4 and the

same can be filed the subsequent to the passing of assessment order.

12. Further, in the present case, the intimation under Section 143(1) was
issued on 26.03.2021, but the FTC was filed on 02.02.2021. Thus, the
respondent is supposed to have provided the due credit to the FTC of the
petitioner. However, the FTC was rejected by the respondent, which is not
proper and the same is not in accordance with law. Therefore the impugned

order is liable to be set aside.

13. Accordingly the impugned order dated 25.01.2022 is set aside. While
setting aside the impugned order, this Court remits the matter back to the
respondent to make reassessment by taking into consideration of the FTC
filed by the petitioner on 02.02.2021. The respondent is directed to give due
credit to the Kenya income of the petitioner and pass the final assessment
order. Further, it is made clear that the impugned order is set aside only to
the extent of disallowing of FTC claim made by the petitioner and hence,
the first respondent is directed to consider only on the aspect of rejection of
FTC claim within a period of 8 weeks from the date of receipt of copy of

this order.”

4., As the issue is covered, we set aside the order of AO and that
of the CIT(A) and remand the matter back to the file of the AO for

allowing the claim after verification of facts regarding payment of
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foreign tax. Accordingly, the appeal of the assessee is allowed for

statistical purposes with the above direction.

5. In the result, the appeal filed by the assessee is allowed for

statistical purposes.

Order pronounced in the open court at the time of hearing on 19%
February, 2024 at Chennai.
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